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CAPITAL REORGANISATION OF FUNDS-OF-FUNDS

The capital reorganisation of funds-of-funds entails special challenges. In many cases, for instance, not all ships of a fund-of-funds 

are in need of capital reorganisation. Moreover, if the conditions of “need of capital reorganisation” and “ability for capital reor-

ganisation” required by the courts are taken as the basis, it often turns out that the fund-of-funds company itself is not in need 

of capital reorganisation. A look at the tax aspect reveals another specialty of the capital reorganisation of funds-of-funds. As the 

fund-of-funds company itself does not calculate its profit based on the tonnage tax but pursuant to section 5 EStG, the capital of the 

fund-of-funds company may not be increased right away.

NEW CAPITAL REORGANISATION CONCEPTS NEEDED

While carefully devised concepts allowed banks and investors to be convinced that it made sense to implement restructuring meas-

ures and increase the capital of ship funds in the past, this will become increasingly difficult in the coming months. As there were 

only few liquidations of ships during the first capital reorganisation wave, it is to be feared that banks will increasingly insist on the 

liquidation of ships that get into trouble now. In each individual case, this will depend on whether or not interest and principal pay-

ments were made and the present values of the ships cover the outstanding loans.

The risk of liquidation also applies to ships that have already been reorganised. In a second capital reorganisation wave, new, innova-

tive capital reorganisation concepts would therefore probably be needed in many cases in addition to the standard concepts in order 

to avoid ship sales. In any case, shipping companies should be aware that banks’ willingness to cooperate and investors’ willingness 

to approve and participate in a renewed capital reorganisation will decline. New concepts should therefore provide incentives for 

the banks not to insist on a liquidation. This may be achieved, for instance, by giving banks a greater share in future revenues or by 

providing additional security for the banks in the form of additional agreements. Maybe it is possible to influence the credit risks and 

the equity backing of the banks. Apart from this, it will be inevitable for investors to make further contributions to capital reorganisa-

tions. Investments by (institutional) investors or debt restructurings are other possible alternatives.

The 60-page study “Sanierungskapital für Schiffsfonds – Konzepte und Tendenzen” is available at a price of EUR 195 (incl. VAT) and 

may be ordered at www.deutsche-fondsresearch.de.
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The capital reorganisation wave that started in 2008/2009 in the context of the global economic crisis subsided at the beginning of 

2011. Since early 2010, the charter rates for container ships had steadily recovered from their 2009 lows in all classes. As had been 

expected, however, they remained clearly below their 2008 highs.

ANALYSED FLEET

The analysis is based on the database of Deutsche FondsResearch, which covers over 2,000 ships. For over 800 ships in roughly 700 

funds, the available information was sufficiently valid to be used for this study. 197 capital reorganisation cases with a limited liability 

capital of approx. EUR 3.4 billion were kept running with the help of an effective capital reorganisation concept. The average interest 

on the new capital was 10.7% p.a. with an average agreed bonus of 30.6% payable at the time of liquidation at the latest. There 

is still a risk of capital reorganisation for about 59 ship funds and 64 ships with a limited liability capital totalling EUR 773 million. 

The status “risk of capital reorganisation” describes the reasonable risk that the company gets into financial difficulties. Parameters 

for such an assessment include the following: the operating activities no longer cover the costs on a sustained basis; the financial 

scope (e.g. current account overdrafts, working capital loans, etc.) is exhausted; extraordinary costs are incurred in a difficult financial 

situation.

 

SECOND WAVE OF SHIP BANKRUPTCIES IN THE OFFING

Since the second quarter of 2011, however, there has been a marked decline in charter rates across all classes. The likelihood of a 

second wave of shipping companies in risk of bankruptcy is evident. The number of shipping companies that are no longer able to 

service their debt due to the financial and economic crisis will rise sharply in the fourth quarter of 2011 and early 2012. Apart from 

those companies that have not needed a capital reorganisation concept to date, the second wave could also affect funds whose 

capital has already been reorganised. While the first capital reorganisation wave primarily hit container ships, tankers and, 

in particular, bulkers are now also coming under pressure due to the poor charter rates.

CAPITAL REORGANISATION CONCEPTS SUPPORTED BY FAVOURABLE TAX RULES

Before the capital reorganisation of a closed-end fund, the situation under civil law and tax law must be analysed in detail in additional 

to the financial parameters. The success of any capital reorganisation hinges on the readiness of the investors to participate in the  

concept. In the case of ship funds, it is important to highlight the favourable tonnage tax regime applying to contributions to 

recapitalisations. For example, this is an attractive feature for the so-called “opportunity funds” whose investment criteria clearly state 

that they will only commit capital to fund recapitalisation schemes which are subject to the tonnage tax regime, meaning that the 

profit shares earned on their capital contributions attract no other tax than the tonnage tax.

EQUITY-BASED CAPITAL REORGANISATION

In about half of all capital reorganisations analysed, equity was used to secure the continued existence of the company. The capital 

reorganisation of investment companies using shareholder contributions, which are regarded as equity capital of the company, is 

always voluntary, as the articles of association usually contain no rules under which the company is entitled to demand the repayment 

of amounts received by the shareholder. To give the shareholders incentives for the provision of additional funds, the provision of 

reorganisation capital usually entails special rights. These include, in particular, advance dividend regulations, special voting rights or 

preferential treatment regarding withdrawals. Besides other reasons, there is also a tax motivation for the implementation of a capital 

reorganisation concept using additional shareholder contributions that qualify as equity capital. The main reason is that in these cases 

it is generally possible to grant advance dividends on the reorganisation capital; once the tonnage tax has been paid, the dividends 

entail no further taxation for the investor.

CAPITAL REORGANISATION USING SHAREHOLDER LOANS

Compared to a capital reorganisation using equity capital, a capital reorganisation using shareholder loans is relatively easier to 

implement in civil law terms, as no comprehensive and often complex amendments to the articles of association need to be made. 

Instead, the contractual implementation can be based on a standardised legal contract for a large number of shareholders. Also, the 

risk of intervention in the core operations is much lower. This notwithstanding, the contractual conditions of the company must be 

examined thoroughly, for example as to whether the articles of association contain provisions that need to be adjusted in order to 

enable the acceptance of a large number of shareholder loans. In about 7% of the cases, shipping companies were reorganised using 

shareholder loans in pure or hybrid form.
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